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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE
	REFLECTION LAKE COMMUNITY ASSOCIATION,

Third Party Plaintiff,

v. 

REFLECTION WATER ASSOCIATION, a Washington nonprofit corporation, JAMES CASE, an individual, NAN BULISH, an individual, RICHARD MILLER, an individual, JOSEPH BROGAN, an individual, and FOSTER GARVEY, PC, a Washington Professional Corporation;
Third Party Defendants.


	 No. 20-2-03213-32
THIRD-PARTY COMPLAINT



Defendant/Third-Party Plaintiff REFLECTION LAKE COMMUNITY ASSOCIATION, by and through its attorneys of record McNeice Wheeler, PLLC, brings this Third-Party Complaint against the above-named Third-Party Defendants, and asserts as follows:
I. PARTIES
1. Third-Party Plaintiff REFLECTION LAKE COMMUNITY ASSOCIATION (“RLCA”) is a Washington nonprofit corporation with its principal place of business in Spokane County, Washington.
2. Third-Party Defendant REFLECTION WATER ASSOCIATION (“RWA”) is a Washington nonprofit corporation with its principal place of business in Spokane County, Washington.

3. Third-Party Defendants JAMES CASE, NAN BULISH, and RICHARD MILLER are residents of Spokane County Washington, and members of both the RLCA and the RWA.

4. Third-Party Defendant JOSEPH BROGAN is an attorney licensed in the State of Washington, and a principal at Third-Party Defendant FOSTER GARVEY PC, a Washington Professional Corporation with its principal place of business in Seattle, Washington.
II. JURISDICTION AND VENUE
5. This Court has jurisdiction over the parties and the subject matter. RCW §§ 2.08.010; 7.24.010; and 64.38.050.
6. This matter concerns real property and corporate entities located in Spokane County Washington, a deed recorded in Spokane County, Washington, and other conduct in and relating to Spokane County Washington. Venue is proper. RCW §§ 4.12.010(1), 025(3).  
III. FACTUAL ALLEGATIONS RE THIRD-PARTY DEFENDANTS
7. RLCA incorporates by reference its admissions, denials, and factual allegations in RLCA’s Answer to the Amended Complaint of Plaintiffs Robert Lee, et al. (“RLCA’s Answer”)
8. Third-Party Defendants James Case, Nan Bulish, and Richard Miller were members of the Appointed Board, as defined in RLCA’s Answer, and were parties to the conduct, decisions, and actions of the Appointed Board. RLCA’s factual allegations concerning the Appointed Board and its members apply equally to Mr. Case, Ms. Bulish, and Mr. Miller.

9. RWA has failed to maintain an adequate insurance policy covering the water system, likely because RLCA, as owner, would bear ultimate liability, despite RWA exercising exclusive control over the system’s management.

10. RLCA has made sustained, good faith efforts to cooperate with RWA to resolve these issues and obtain financing for needed upgrades and improvements. RWA has generally refused to communicate with RLCA or cooperate with these efforts, going so far as to make unannounced changes to the time and location of its scheduled board meetings in order to prevent RLCA Board members from attending.
11. RWA has failed to properly communicate with its own members or the other members of the RLCA, including on imminent water shortages, the need for long-term improvements to the system, or matters on which the RWA Board will be voting. RWA has not been transparent with the community on matters of RWA accounting.
12. The RWA Board has failed to exercise sufficient oversight of its members, resulting in a history of embezzlement, misappropriation, and general mismanagement. Twice in the past twenty years a RWA Treasurer has been removed for cause.
13. The RWA Board has in the past attempted to sell the Reflection Lake lakebed without authorization by the RLCA Board or the Reflection Lake community.

14. The current President of the RWA Board, Plaintiff Susan Weeks, has been paying herself a salary as the water system Manager, and her husband as water system Director. These positions are redundant, as RWA also pays a professional for those services. This compensation is in addition to receiving free water, as all RWA Board members do.
15. During the summer of 2020, Third-Party Defendants Joseph Brogan and Foster Garvey, PC advised Plaintiff James Powers regarding the delay or cancellation of RLCA elections, and also regarding an intended transfer of the RLCA’s water system to RWA.
16. Plaintiff James Powers subsequently requested that the Appointed Board approve additional funds to pay for Mr. Brogan’s advice and assistance to contest the election being planned by the RLCA community. Jerry Parker alone objected to the Appointed Board spending RLCA funds for Mr. Brogan’s assistance obstructing the election.

17. On September 19, 2020, Charlie Bennett (former and soon-to-be re-elected RLCA Board Member) emailed Mr. Brogan to inform him that the Appointed Board’s intended transfer of the water system could not be authorized by the Appointed Board without submitting the proposal to a vote of the RLCA membership. Mr. Bennett also informed Mr. Brogan that the community did not support the transfer specifically nor the Appointed Board generally, and that upon election of a new board the RLCA would likely abort the proposed transfer (See 2nd Declaration of Tyler Lloyd at Exhibit A).  

18. On September 26, 2020, immediately following the election, the Elected Board acted to halt the Appointed Board’s proposed transfer of the water system to the RWA. Mr. Bennett, now a member of the Elected Board and acting on their behalf, contacted Mr. Brogan by phone and instructed him to forego any transfer. 
19. On September 28, 2020, the Elected Board sent Mr. Brogan an email and an overnight letter informing him that he did not represent the RLCA or its Board of Directors and forbidding him from taking any action on their behalf. (See 2nd Lloyd Decl. at Exhibit 3)
20. On September 30, 2020, Mr. Brogan disregarded these clear instructions and proceeded to record the deed transferring the RLCA’s water system to the RWA. (See 2nd Lloyd Decl. at Exhibit 2). 
21. On October 2, 2020, Foster Garvey mailed a letter to the RLCA to confirm receipt of RLCA’s letter dated September 28, 2020 terminating the representation. (See 2nd Lloyd Decl. at Exhibit 4)
22. Defendants Joseph Brogan and Foster Garvey PC subsequently billed RLCA $13,883 in legal fees for their services advising and assisting the Appointed Board regarding the elections and the transfer of the water system. (See 2nd Lloyd Decl. at Exhibit 5)
V. THIRD-PARTY CLAIMS AGAINST CASE, BULISH, AND MILLER
A. ULTRA VIRES

23. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
24. RCW 24.03.043 authorizes this Court to invalidate any transfer of real property “in a proceeding by the corporation . . . against the officers or directors of the corporation for exceeding their authority.”
25. RCW § 24.03.470 further provides that “All persons who assume to act as a corporation without authority so to do shall be jointly and severally liable for all debts and liabilities incurred or arising as a result thereof.”
26. The Appointed Board exceeded their authority in transferring the water system without approval of the general RLCA membership, and thereby damaged RLCA. 
27. This Court should invalidate the transfer of the water system as an act ultra vires, and hold all members of the Appointed Board, including Third-Party Defendants Case, Bulish, and Miller, jointly and severally liable for RLCA’s damages, costs, and attorney’s fees.
B. VIOLATION OF RLCA BYLAWS AND HOMEOWNERS’ ASSOCIATION ACT
28. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
29. RCW § 64.38 et seq. authorizes a homeowners’ association to enact and enforce bylaws, articles of incorporation, and restrictive covenants, including against Board Members in the exercise of their duties. RCW § 64.38.050 provides that “Any violation of the provisions of this chapter entitles an aggrieved party to any remedy provided by law or in equity. The court, in an appropriate case, may award reasonable attorneys’ fees to the prevailing party.”
30. RLCA is bound by restrictive covenants (hereafter “Covenants”) and duly enacted bylaws (hereafter “Bylaws”), which are enforceable against all RLCA members, including RLCA Board Members in the exercise of their duties. 
31. Pursuant to the Covenants and Bylaws, Board Members are not indemnified for “negligence or misconduct in the performance of duty,” or for “willful and intentional misconduct.” (See Bylaws at § VIII(19) and Covenants at § 2.5).
32. The Appointed Board violated Covenants and Bylaws, and the Homeowners’ Association Act, by conducting business at closed meetings without disclosing an agenda or minutes to the community (see Bylaws §§ 9.4 and 11..2), by cancelling and refusing to reschedule required elections (see Bylaws §§ 5.3, 5.5 and 9.1), by opposing and interfering with members’ legitimate exercise of their authority to remove board members and hold elections (Bylaws §§ 5.3, 5.6, and 9.2), by purporting to act on behalf of the RLCA after having been removed from office, and by interfering with the Elected Board after the election. 
33. These violations have caused damage to RLCA and its members.
34. The Appointed Board, including Case, Bulish, and Miller, should be held liable for RLCA’s damages, costs, and attorney’s fees caused by their violation of RLCA covenants, articles of incorporation, and bylaws.
C. BREACH OF FIDUCIARY DUTY
35. RLCA incorporates by reference paragraphs 1-88 as if set forth herein.
36. The Appointed Board were in that capacity acting as fiduciaries of the RLCA. See Riss v. Angel, 131 Wn.2d 612, 632 (1997) and Schwartzmann v. Association of Apartment Owners, 33 Wn.App. 397, 403 (1982). The Appointed Board thus owed duties to the RLCA, including the duty of care, the duty of loyalty, and the duty to act within granted authority. 
37. Relatedly, RCW §§ 64.38.025 and 24.03.127 provide that a director of a homeowner’s association “shall perform the duties of a director … in good faith, in a manner such director believes to be in the best interests of the corporation, and with such care … as an ordinarily prudent person in a like position would use under similar circumstances.” 
38. The Appointed Board failed its duty of care by transferring the water system on the eve of (actually after) an election held specifically to remove the Appointed Board.
39. The Appointed Board failed its duty of loyalty transferring the water system to the RWA—where Plaintiffs serve as Board members—in an egregious act of self-dealing.
40. The Appointed Board failed its duty to act within granted authority by refusing to hold a required election and opposing and interfering with a valid election.  
41. The actions of the Appointed Board described herein were not taken in good faith, with due care, or in the interests of the RLCA, and caused damage to RLCA. These actions should therefore be should be rescinded or reversed. The Appointed Board, including Case, Bulish, and Miller, violated their fiduciary duties and should held liable for damages, as well as RLCA’s costs and attorney’s fees. 
D. FRAUD 

42. RLCA incorporates by reference paragraphs 1-88 as if set forth herein.
43. The Appointed Board purported to act on behalf of RLCA after having been removed from their positions of authority on September 26, 2020. Plaintiff James Powers signed a deed transferring the water system on September 28, and the Appointed Board arranged for the deed to be recorded on September 30. 
44. The Appointed Board, including Case, Bulish, and Miller, knowingly falsely represented themselves as RLCA Board Members with the intent and result of inducing the State of Washington to rely on the false representation and record the transfer of RLCA’s water system, thus harming RLCA.
45. The Appointed Board’s actions constitute fraud, and RLCA is entitled to recover its damages.
E. UNJUST ENRICHMENT

46. RLCA incorporates by reference paragraphs 1-88 as if set forth herein.
47. Plaintiffs James Powers and Neal Kimball, as RWA Board Members, have knowingly received the benefit of the water system, a transfer which they arranged to RLCA’s detriment, in circumstances where it would be manifestly unjust for Plaintiffs to retain the benefit without compensation.
48. Plaintiffs’ actions constitute unjust enrichment, and RLCA is entitled to compensation for the transferred water system

F. BAD FAITH ABUSE OF PROCESS
49. RLCA incorporates by reference paragraphs 1-88 as if set forth herein.
50. Plaintiffs’ pleas for appointment of a receiver pursuant to RCW § 24.03.271, and for division of the RLCA into separate common interest communities pursuant to RCW § 64.90 et seq., are not made in good faith, but are intended to prevent the RLCA and the Elected Board from contesting and reversing Plaintiffs’ fraudulent transfer of the water system. 
51. This Court should take notice that Plaintiffs’ have engaged in a pattern of bad faith litigation with the intent to delay or prevent RLCA in obtaining justice. Plaintiffs baselessly contested the validity of the September 26 election to Banner Bank, predictably resulting in RLCA’s accounts being frozen for months, then sought to delay the interpleader action, with the clear intention of disadvantaging RLCA in this litigation and bolstering their (equally baseless) claim that RLCA cannot pay its bills and so requires appointment of a receiver.
52. This Court should not allow Plaintiffs to abuse legal processes, and should require Plaintiffs to compensate RLCA for damages, costs, and attorney’s fees.
VI. CAUSES OF ACTION VS. REFLECTION WATER ASSOCIATION
A. QUIET TITLE
53. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.

54. RCW § 7.28 et seq. authorizes this Court to quiet title to any real, personal, or intangible property, with the superior title prevailing. See RCW §§ 7.28.010, 120, and 310.

55. RLCA’s water system, including real property, equipment, and water rights, was purportedly transferred to RWA, but the transfer was made without authorization.

56. RLCA has superior title to the water system; RLCA should be confirmed in its title and right to control the water system, and any competing claims should be quieted.
B. UNJUST ENRICHMENT
57. RLCA incorporates by reference paragraphs 1-88 as if set forth herein.
58. The RWA has knowingly received the benefit of RLCS’s water system in circumstances where it would be manifestly unjust for RWA to retain the benefit without compensation.
59. RWA has been unjustly enriched, and RLCA is entitled to compensation for the transferred water system

C. BREACH OF FIDUCIARY DUTY
60. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
61. The RWA, as manager of RLCA’s water system, has been acting as a fiduciary, and thus owed duties to the RLCA, including the duty of care, the duty of loyalty, and the duty to act within granted authority. 

62. RWA failed its duty of care by failing to cooperate with efforts to obtain financing for needed upgrades and improvement, by failing to maintain adequate insurance, and by failing to perform maintenance and upkeep in a professional and competent manner.

63. RWA failed its duty of loyalty by acting in its own personal interests or in the interest of individual RWA Board Members, rather than in the interest of RLCA. Paying RWA Board Members for duplicative work and providing them free water violates the duty to act in for the benefit of the RLCA membership as a whole.

64. RWA failed its duty to act within granted authority by its repeated refusal to comply with RLCA directions regarding the management of RLCA’s water system.  

65. The RWA should be held liable to RLCA for damages caused by its violation of its fiduciary duties, as well as RLCA’s costs and attorney’s fees. RLCA’s authority to direct or dismiss RWA as manager of RLCA’s water system should be confirmed.
VII. CAUSES OF ACTION VS. JOSEPH BROGAN AND FOSTER GARVEY, PC

A. FRAUD

66. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
67. Joseph Brogan and Foster Garvey, PC purported to act on behalf of RLCA after RLCA terminated the representation on September 26, 2020, by recording a deed on behalf of RLCA on September 30, 2020.
68. Mr. Brogan knew or had reason to know that he was falsely representing himself as a representative of the RLCA with the intent and result of inducing the State of Washington to rely on the false representation and record the transfer of RLCA’s water system, thus harming RLCA.
69. The actions of Joseph Brogan and Foster Garvey, PC constitute fraud, and RLCA is entitled to equitable relief and damages.
B. PROFESSIONAL NEGLIGENCE/MALPRACTICE

70. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
71. In the alternative, if the attorney-client relationship between RLCA and Mr. Brogan and Foster Garvey, PC was still in effect on September 30, 2020, then Mr. Brogan and Foster Garvey, PC acted contrary to their client’s interests and in disregard of their client’s direct instructions, in violation of the Rules of Professional Conduct § 1.2.
72. The actions of Joseph Brogan and Foster Garvey, PC constitute professional negligence and legal malpractice. RLCA is entitled to recover its resulting damages.
C. BREACH OF FIDUCIARY DUTY

73. RLCA incorporates by reference paragraphs 1-99 as if set forth herein.
74. As RLCA’s attorney, Joseph Brogan and Foster Garvey PC, has been acting as a fiduciary, and thus owed duties to the RLCA, including the duty of care, the duty of loyalty, and the duty to act within granted authority. 

75. Mr. Brogan failed his duty of care by wrongly advising the Appointed Board that they had the authority to indefinitely delay elections.

76. Mr. Brogan failed his duty of loyalty by acting in his own personal interests or in the interest of individual RLCA Board Members (or former Board Members), rather than in the interest of the RLCA itself. Charging excessive fees to the RLCA while facilitating the transfer of RLCA’s water system for the benefit of RWA and its directors violates the duty of loyalty.

77. Mr. Brogan failed his duty to act within granted authority by disregarding clear and direct instructions not to follow through with the transfer of the water system. Ignorance of the election results is no excuse, either. Taking any action on the part of RLCA when the identity of the Board Members was in doubt would still amount to an unauthorized act. 
78. Mr. Brogan and Foster Garvey PC should be held liable to RLCA for damages caused by their violation of fiduciary duties, as well as RLCA’s costs and attorney’s fees.

VII. PRAYER FOR RELIEF
Wherefore, RLCA prays for judgment against the Third-Party Defendants, as follows:

1. A declaratory judgment finding the RLCA to be the sole authorized owner and manager of the Reflection Lake Community Water System, and quieting all competing claims;

2. An order rescinding the fraudulent transfer of Water System #71700 and any other unauthorized transfers of RLCA assets, interests, or property to the RWA, or compelling a reverse transfer back to the RLCA;

3. An order compelling the Appointed Board to jointly and severally indemnify the RLCA for all fees and costs, including attorney’s fees, incurred in connection with the fraudulent transfer of the water system or the Appointed Board’s interreference with RLCA elections;
4. Damages against the Appointed Board in an amount to be proven at trial;
5. Damages against Joseph Brogan in an amount to be proven at trial; 
6. Damages against RWA in an amount to be proven at trial;

7. Further damages in an amount to be proven at trial;
8. Pre- and post-judgment interest on all damages;
9. Costs and attorney’s fees under any law or theory the Court finds just;
10. All other remedies that the court finds necessary, equitable and just. 
DATED this ____ day of ___________, 2021.







McNEICE WHEELER, PLLC







Tyler Lloyd, WSBA #
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